ently to reflect their history and reputation. The uniform reflects order and discipline, and calls for subordination by displaying a variety of insignia, including badges that indicate rank and emphasize the hierarchical structure of armies. It also calls for respect and fear and symbolizes strength and power: it includes features designed to make its wearer appear broader or taller, and thus to enhance the soldiers' stature in the eyes of comrades, civilians and the enemy. Finally, it helps to create an identity of appearance and an esprit de corps and is thereby conducive to the bonding process.
The military uniform distinguishes the members of armed forces from the rest of the population. In international armed conflicts, members of the armed forces can lawfully take part in combat on the battlefield. Inversely, they can be lawfully attacked. The absence of a military uniform usually indicates that a person is a civilian, is therefore not allowed to perform military functions and must not be attacked.
On the battlefield, the proudly worn dress uniform may sometimes become a burden and counterproductive in military terms. Distinctive signs may be reduced to a minimum or dispensed with entirely to reduce the visibility of combatants and to enhance operational flexibility, especially in covert operations. In guerrilla warfare, combatants often do not display any distinctive signs but blend in with the rest of the population in order to avoid identification. In other circumstances, however, the fighters of the various parties to internal armed conflicts want to be perceived clearly as combatants and choose to wear all kinds of uniforms demonstrating this identity.
In this article the issue of military uniform is examined by observing trends from ancient times to the creation of State armies and the practice of belligerents in armed conflicts today. The historic perspective will show that the wearing of military uniforms had other objectives and even today has mainly different functions than those attributed to it by the requirements of international humanitarian law, namely to ensure the clear distinction between civilians and the military.
This principle of distinction determines the legal ramifications related to the wearing of a military uniform. The question will be examined if the military uniform as a distinctive sign fulfils this requirement of the law of war. The prominence of the distinctive sign and its most important manifestation, the military uniform, was often also considered as an essential element of the definition of armed forces. The examination of this question leads to the further enquiry of whether only uniformed members of the armed forces are to be considered as lawful combatants when engaged in military hostilities and prisoners of war in case of capture. The question arose recently in relation to the captured Taliban soldiers who were denied prisoner of war status in the armed confrontation between Afghanistan and the United States of America, inter alia on the basis that they were not wearing uniforms. Finally, it will be shown that the question of the military uniform does not have the same implications in non-international armed conflicts.
An historical perspective
Among ancient warriors one of the most important considerations in warfare was already to maintain the solidarity of the fighting group. Techniques of warfare and details of weaponry enabled the members of a group to determine at a glance to which group a person or item belonged. 1 One of the first forms of identification was the use of protective devices consisting of wooden or leather shields and occasional head or body armour made of skins. These were the first signs of specific items being used to single out those who took part in fighting.
First signs of uniforms
Early evidence has been recorded of military formations and uniforms more than five thousand years ago, and in ancient history uniformed soldiers were found in particular in militarized civilizations. In Mesopotamia, exposed to outside intrusion, warfare dominated Sumerian life in the third millennium BC and led to military specialization; an army of more than 5,000 soldiers wore metal helmets, cloaks and fringed kilts. In the second millennium BC the rulers in Mesopotamia maintained out of their revenue bodies of armed men ready to go to war. 2 In Babylonia, Persia, Rome, Turkey, Japan and Peru conscription was often used by centralized political and military authorities.
3 Their newly formed armies, which were larger organized forces trained to make war, often added various types of armour and helmets to the body protection of the shield and used them as elements of identification. The less centralized governments of Sumeria, India and China relied throughout much of their history on the use of volunteers or militia armies.
Military Egypt had a war style as distinctive to itself, and almost as long lasting, as its own civilization. The many depictions of warfare in its sculpture and wall paintings show that its soldiers did not wear armour of any sort, but marched to battle bare-chested and bareheaded, with only short shields for protection. Apparently, Egyptian warfare was stylized and perhaps even ritualized. 4 Battle was not ceremonial, however, when fought against foreigners. 5 Emergence of large standing armies Chandragupta, who inaugurated the Maurya Empire immediately after the time of Alexander the Great, is said to have already had an army of 600,000 infantry, 30,000 horsemen, 36,000 men with elephants and 24,000 men with chariots. 6 The Assyrians also established large standing armies and the principles of military bureaucracy 7 on which the Romans built. The Roman army at the time of Augustus numbered more than a half a million men at its height. The backbone of the Roman army was formed by a hard core of professional soldiers wearing clothing and equipment clearly identifying them as belonging to it.
Although Rome was the mother of modern armies, Europe was a continent without armies after the dissolution of the Roman Empire. Between the disciplined armies of Rome and the reappearance of State forces in the sixteenth century, the precursors of military uniforms largely disappeared. In the second half of the first millennium, Arab fighters successfully set out to extend the boundaries of Islam. Despite their lack of experience in warfare, they were victorious against the disciplined, organized and uniformed armies of Byzantium and Persia. Their unconventional fight for their faith made them formidable in the field. It enabled them to prosecute the campaign into Spain and Central Asia, and revealed the incomprehension of traditional armies when confronted by an opponent who refused to share their cultural assumptions. Another clash of two quite different military cultures came when Genghis Khan and the Mongols acquired a reputation of invincibility by subjecting large parts of Asia and Europe to military domination through an unparalleled system of terror. Despite Genghis Khan's strong military organization, the Mongolian horsemen were hordes rather than uniformly dressed armies.
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Appearance of a distinctive sign The Middle Ages, including the period of the Crusades, and the Renaissance made extensive use of heraldic signs (of communities, corporations or families) for identification in battle, but also for symbolic or aesthetic reasons or as a demonstration of strength.
9 There were two kinds of bodies of armed men, retainers and mercenaries, and while the former often wore their master's livery, the latter were dressed each according to his own taste or means. Even if the generals ordered the men to wear some improvised badge such as a sprig of leaves, or to leave their shirt outside their coat, such indications were easily lost or removed.
10 Initially they were simply "field signs" -tufts of grass or leaves or anything to insert in the hatband or the belt-sash.
Soldiers also wore distinctive signs sown on their clothes. An early example is the white cross, in the form of two white bands set at right angles, which appeared for the first time in 1339 in a battle where fighters of a Swiss region wanted to distinguish themselves from the Austrians and the Lansquenets of the King of Burgundy. 11 In the subsequent wars, the Swiss wore the distinctive sign in order to be recognized and not be attacked by other Swiss fighting with the enemy.
The absence of uniforms accounted largely for the significance attached to the colours and standards, which alone formed rallying points for the soldier and his comrades. A man who left the colours or wanted to desert wandered into the terrifying unknown, for there was nothing to distinguish friend from foe, notwithstanding the outlawing of possible deserters. Spread of the military uniform Developments in military equipment in the sixteenth and seventeenth centuries led to the disappearance of heavy armour and the helmet. At the same time, the wearing of a military uniform became a major element of identification. When large standing armies began to be established after the Peace of Westphalia, the need for distinctive attire on the battlefield spread throughout all European armies.
Insignia such as the white and red roses of the Yorkists and Lancastrians in the War of the Roses were progressively phased out and in the "New Model Army", which came into effect in England after 1640, the distinctive sign of each detachment, otherwise previously dressed identically even to the enemy, was abolished in favour of clothing that was uniform first in colour and then in cut. As a first step a scarf of uniform colour was introduced, such as that supposed to have been worn by the "green", "yellow" and other similarly named brigades of the Swedish Army under Gustav Adolph during the Thirty Years' War. The colours of the coat were then standardized, and during the English Civil War the Royalists wore coats in regimental colours. The French use of grey and the English use of red were consolidated on the European battlefields.
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At the end of the seventeenth century, the concept of military uniform was largely accepted in all European armies. During the Napoleonic Wars, military uniforms evolved further and fashion and glamour became the rule. The soldier was showier and less comfortable than ever before or since. Some special troops, such as the Hussars of Polish origin, distinguished themselves by the elegance of their uniforms.
Frederick the Great could not have developed his infantry firepower had his soldiers worn tight sleeves, yet in his old age the tendency to sacrifice comfort for smartness gradually crept in. Nevertheless, military uniforms started to shed many ornaments and became more practical. Towards the end of the nineteenth century and by the start of the Boer War, attempts to wear dress uniform on active service had been given up by practically all countries. 13 In the twentieth century all armies wore service uniforms, as evidenced in particular by armies in the two world wars. At the same time, battledress became increasingly prevalent during actual hostilities. In addition, internal armed conflicts outnumbered international ones in the second half of the century, and since then warfare has been increasingly influenced by irregular forces largely unaffected by regulations concerning the uniforms or insignia of State armies. But it is astonishing how similar military uniforms, their accessories and insignia appear in traditional armies despite different cultural and geographical environments.
14 This shows how the traditions of European armies have influenced the military history of the last three centuries, especially through their colonial outreach.
Present wearing and appearance of military uniforms and insignia
Today, most armies have regulations on uniform policy and penal laws may punish a soldier for the unlawful wearing of a specific military uniform. Military regulations usually prescribe the appearance of uniforms and insignia and how they are to be properly worn by officers and enlisted personnel of the armed forces. The current US Army regulations on uniform policy contain, for example, 369 pages of rules, tables and figures. 15 The absence of written regulations on military uniforms does not, however, mean that uniforms are not usually worn. Custom and cultural traditions may be followed more scrupulously than detailed rules.
The US Army regulation, entitled "Wear and Appearance of Army Uniforms", states that:
"The Army is a uniformed service where discipline is judged, in part, by the manner in which a soldier wears a prescribed uniform, as well as by the individual's appearance. Therefore, a neat and well-groomed appearance by all soldiers is fundamental to the army and contributes to building the pride and esprit essential to an effective military force. A vital ingredient of the Army's strength and military effectiveness is the pride and self-discipline that American soldiers bring to their Service through a conservative military image. (…) Soldiers must take pride in their appearance at all times, in or out of uniform, on and off duty. (…)." 16 The quotation shows that the primary purpose of wearing the uniform is not to respect the law of war, but to keep up the military uniform's traditional functions, such as identification, maintaining discipline, taking pride in wearing the uniform, and creating bonds and an esprit de corps. Operational and unconventional use Members of armed forces wear service uniforms for social functions and other uniforms are utilized for hospital or other organizational or technical tasks. The typical uniform during actual hostilities is nowadays camouflage clothing. Such clothing is largely adapted to the colour of the environment in which the army is operating, in order to make the wearer less visible and more difficult for enemy forces to target. Uniforms worn on the battlefield are mainly designed to meet combat requirements; they are only marginally geared to disciplinary requirements and even less to those of the law of war. The distinction between civilians and combatants is less important for the latter, even though the protection of civilians may be a key consideration in some types of modern armed conflict and may require precautionary measures to avoid civilian casualties.
The operational military criteria of functionality, flexibility, visibility and even material cost determine the uniform's appearance. Distinction is still important in the conduct of warfare, but what is particularly relevant on the battlefield is the ability to distinguish between friends and foes, and modern technology has helped in this regard. 17 Nowadays, armies are more concerned about finding new types of uniforms that can make soldiers invisible in particular circumstances and provide enhanced protection. Efforts are under way to devise armour that could detect threats and protect against projectiles and biological and chemical weapons by developing particle-sized materials and devices nestled in the uniform's fabric. 18 In combat situations, distinctive signs may replace service and even battle uniform, in particular in covert operations. They are often used to mark an item of uniform -such as a beret, arm patch or lanyard. 19 Other insignia such as branch insignia, shoulder or sleeve markings, army nametapes or personal nametapes may indicate that a person belongs to an armed force, but are mostly not recognizable at a distance. Again, their purpose may be more to enable friendly combatants to recognize the wearer as one of theirs.
With the growing discrepancy between opposing States in terms of military equipment and training, armed confrontations today are increasingly asymmetrical. Unequal warring parties might, for example, be a militarily powerful modern army fighting against the weak and poorly equipped army of another State or, in an extreme case, the armed forces of a State fighting against a handful of individuals. In such situations, the almost certain loser has no interest in wearing military uniforms or other distinctive signs. Obviously, the weak army will tend to dispense with its means of identification sooner rather than later, and individuals fighting in an asymmetrical conflict are even more likely to conceal their membership of an illegal organization. But the powerful army, if engaged in such an unequal struggleinsofar as it takes place in the context of an armed conflict -is also tempted to give up, at least partially, its means of identification.
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Non-uniformed members of armed forces It is within the competence of the armed forces to decide if and when their members are allowed to wear civilian clothes. Not all members of the armed forces wear a uniform. Even the commander-in-chief of the armed forces, who is often the head of State, 21 usually wears civilian clothes. Other members of the armed forces may be exempted from wearing uniform when not performing combat functions. They include in particular back-office and headquarters staff, sometimes working in militarily decisive posts.
22 Even frontline combat personnel may temporarily be allowed to wear civilian clothes (holidays, etc.). Undercover work or espionage by members of armed forces will, for obvious reasons, mostly take place without proper identifying clothing, even though such activities may be unlawful under international law. 
Uniforms in internal armed conflicts
In internal armed conflicts, members of armed groups or other persons taking part in hostilities often appear in various types and styles of uniforms, if any. Government armed forces engaged in non-international armed conflicts usually wear their uniforms. Non-governmental organized armed groups often have an interest similar to that of the armed forces of States in wearing military-style uniforms. Identification, obedience, comradeship and a display of strength are as important for non-State contenders as they are for the armed forces of States, and these considerations may induce armed groups to wear uniforms. Sometimes, they may imitate official armed forces and wear military uniforms to gain respectability.
Paramilitaries, dissident military groups and armed groups fighting in civil wars often wear or at least imitate military uniforms, mostly battledress, which does not prevent them from discarding the uniform if operations so require. Often military uniforms are taken from the armed forces by armed groups, adapted to their group if time permits, but sometimes worn unchanged, thus adding to the confusion on the battlefield. Other civil war fighters dress in every imaginable kind of shirt or top, pants, jeans, shorts or shoes. Even these diverse garments may enable the wearers to be identified as belonging to a particular armed group, and thus as distinguishing themselves from other fighters and also from civilians.
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Generally accepted practice to wear uniforms
International humanitarian law has taken the important function of the military uniform for the armies into account when affirming in Article 44(7) of Additional Protocol I the "generally accepted practice of States with respect to the wearing of the uniform by combatants assigned to the regular, uniformed armed units of a Party to the conflict". Although this provision was introduced to counterbalance the loosening in Protocol I of the identification requirement for guerrilla fighters, 24 it was also intended to point out that regular troops normally wear uniforms.
The section above on the present wearing and appearance of military uniforms and insignia testifies to this practice. A brief survey of some State practice, heavily influenced by international humanitarian law, furthermore shows that many States implement the rule that their soldiers must distinguish themselves from the civilian population by means of a distinctive sign, usually a military uniform, as well as by carrying their weapons openly. However, in their military manuals only very few States maintain the rule without reservation that their combatants must wear a uniform and, if such a rule is stated, it applies only to members of regular armed forces. 25 Many States add qualifying adjectives to the general rule that soldiers of regular armed forces must wear uniforms. 26 Other States refer to the uniform or a distinctive sign 27 and also to the condition of carrying arms openly. 28 A considerable number of States require as a minimum distinction that "at least" arms must be carried openly. 29 Finally, some States mention irregular forces, militias or guerrilla rebels, members of which must distinguish themselves by a distinctive sign and/or the open carrying of arms.
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The principle of distinction and the significance of the military uniform in international humanitarian law
In accordance with the tradition progressively adopted by armies since the seventeenth century, it was assumed by the early drafters of the law of war that regular armies at least would distinguish themselves from the civilian population by their uniform. It is therefore not surprising that uniform was seen as a distinguishing feature of armed forces. The purpose of the basic principle of international humanitarian law that a clear distinction must be made between combatants and civilians was obviously in tune with the requirement of wearing a military uniform.
The principle of distinction is the foundation on which the laws and customs of war rests. Article 48 of the Additional Protocol I to the Geneva Conventions explicitly defines the principle for the first time. The provision reads as follows:
"In order to ensure respect for and protection of the civilian population and civilian objects, the Parties to a conflict are required at all times to distinguish between the civilian population and combatants and between civilian objects and military objectives and accordingly must conduct their operations only against military objectives."
This requirement is the result of the desire to restrict warfare to acts of violence against the enemy, which are strictly necessary from a military standpoint. The provision is a cardinal rule and principle not only of the Additional Protocol, but also of the whole of international humanitarian law.
In terms of international humanitarian law, the multifaceted goal of the historic use of military uniforms has been largely replaced by the relatively new requirement of distinction from the civilian population. This obviously coincides with the factual development that modern warfare is no longer restricted to warring armies, and that civilians are not anymore only bystanders and spectators of armed confrontations between States, but are directly affected by the hostilities. The uniform as an identification element of armies does not anymore only and primarily relate to the need to distinguish one army from the next as in the past, but has shifted largely to be the distinctive element in relation to the civilian population.
While there is a practice to wear uniforms in armies, there is not an obligation in international humanitarian law to wear them. 31 The wearing of civilian clothes is only illegal if it involves perfidy. Moreover, none of the instruments of international humanitarian law give a definition of a military uniform. The term itself is used in connection with the generally accepted practice of States as regards the wearing of uniforms by combatants, 32 perfidy, emblems of nationality and to regulate the wearing of enemy uniform. 33 But international humanitarian law remains silent on the constituent elements of a military uniform and implicitly instructs the States Parties to specify it in their national legislation and especially their military manuals. State practice therefore determines what constitutes a military uniform.
The historical origin of the distinctive sign to identify either individual groups, units within armies or even nationalities within different armies shows that the various kinds of distinctive elements were intended to reflect the military traditions of armies or regiments rather than to distinguish the force from other armies, and even less to distinguish it from the civilian population. Nonetheless, the distinctive sign was taken as a substitute for the uniform for purposes of identification in the law of war newly emerging in the nineteenth century. As shown, many armies in this century did not necessarily possess plain cloth uniform but only shoulder bands of a particular colour or other distinctive signs to indicate to which side combatants in the field belonged. Even with the spreading of the use of uniforms, the simple wearing of armlets was in exceptional situations still acceptable to the armies enabling them to identify and to affiliate a soldier to a party to the conflict. Consistent with this tradition, international humanitarian law often refers to a distinctive emblem or sign. The earlier reference to the emblem 34 instead of a sign underlines again the origin of the sign as an element of affiliation. 
The military uniform as a distinctive sign
The term "fixed distinctive [emblem/sign] recognizable at a distance" in Article 1(2) of the Hague Regulations and Article 4(A)(2)(b) of the Third Geneva Convention relates to and clearly includes a uniform in a traditional military sense. It has already been pointed out above that uniforms can be of various designs and colours, and that in the absence of a general definition States must decide which criteria a uniform must meet. What matters for international humanitarian law is that combatants can be distinguished from the civilian population.
The ability to recognize combatants as such is particularly important for enemy forces, both for military purposes and to protect the civilian population and avoid civilian casualties. As there is no requirement for the formal notification of uniforms by warring parties in international law, 35 armies should brief each other on their respective distinctive signs and uniforms, thereby enabling the adversaries to be identified as combatants.
However, combatants who are captured while engaged in espionage, i.e. when gathering information through an act of false pretences or deliberately in a clandestine manner in territory controlled by an adverse party, may be tried as spies. It should be emphasized that here a distinctive sign does not replace the uniform. 36 This applies in particular to members of the armed forces acting in "disguise or under false pretence", 37 and in particular if instead of their own uniform they wear civilian clothes or the uniform of the enemy. Additional Protocol I 38 and numerous military manuals 39 explicitly mention the wearing of uniforms as an essential factor in deciding whether or not a soldier was engaged in spying.
The rare jurisprudence dealing with uniforms has emphasized the role the uniform plays as a distinctive sign. The element of distinction was emphasized in 1969 by a Malaysian Court in the Osman case 40 and an Israeli military court which ruled in the Kassem case in the same year that the wearing of mottled caps and green clothes fulfilled the requirement of distinction, as this was not the usual attire of inhabitants of the area in which (the Palestinian partisans) were operating. 41 The US Air Pamphlet states that a uniform ensures that combatants are clearly distinguishable but that "less than a complete uniform will suffice provided it serves to distinguish clearly combatants from civilians". 42 This example also shows that the primary aim of the distinctive sign should no longer be to identify a particular group within the army, but to distinguish from the civilian population. 43 For the purposes of humanitarian law, a military uniform should therefore meet the same requirements as other distinctive signs to serve this purpose.
The sign must be fixed, or must not be too easily taken off. 44 However, even dress uniforms can be easily disposed of if necessary. What constitutes a distinctive sign is left undefined, but it is widely agreed that an armband, insignia or distinctive headgear, beret or coat meets the requirement, 45 thus placing in question the stipulation that the sign must be fixed. The sign should be "recognizable at a distance". While this requirement is hardly compatible with normal military tactics to avoid discovery and not to present an easy target, it nevertheless pertains to the ability of combatants to recognize a civilian at a distance at which weapons could be used to target such persons. The camouflaged battle dress worn by virtually all armies demonstrates that this criterion of visibility cannot be applied too stringently for combatants who do not wear uniforms but other distinctive signs. However, camouflage cannot be equated with a disguise in ordinary civilian clothing. 47 The line between wearing a distinctive sign and dressing as a civilian 48 may sometimes be difficult to draw, and attempts to call civilian attire "nonstandard-uniforms" sound rather euphemistic. 49 In covert operations, identification by means of fixed distinctive signs visible at a distance or a distinguishable uniform seems to be a contradiction in terms. Special forces may operate without wearing a military uniform and they will naturally avoid using another distinctive sign visible at distance so as not to jeopardize their operation. There is a definite temptation to give up even that requirement of identification in order to merge with the civilian population.
All those considerations demonstrate that it cannot necessarily be established, from the sole fact of wearing of a military uniform or a distinctive sign recognizable at distance, whether a fighter has distinguished himself from the civilian population. 4 48 8 ABC NEWS' correspondent John McWethy, who was with CIA operatives and 52 US Special Operations soldiers at Tora Bora, Afghanistan, does not recall them wearing any distinguishing scarves, hats or other items that would openly establish them as American soldiers, and reported that they wore local Afghan clothes and beards. Upon close examination, it was clear they were not Afghans, partly because of physical characteristics, boots and fancy weaponry, he says. These four elements indicated the common features of an army, mainly composed of front line soldiers, as seen at the turn of the twentieth century. Taking into account the fact that soldiers did not always wear uniforms, but had other means of identification especially during combat, the requirement of wearing uniforms was replaced by that of a "fixed distinctive emblem recognizable at a distance".
The law of war was intended to apply principally to armies; only armies and their soldiers, including militias and volunteers forming part of the armed forces, were supposed to be allowed to fight wars. It was already recognized at the time that the armed forces consist not only of combatants but also of non-combatants, and that both were to be treated as prisoners of war if captured by enemy forces (1907 Hague Regulations, Article 3). 52 The criteria laid down in the Hague Regulations clearly relate to and are relevant in the battlefield environment and not in back offices far away from the fighting. At the beginning of the twentieth century, however, non-combatants such as medical personnel, but more importantly the numerous categories of non-combatant support staff backing up combatants, still formed a small minority of the armed forces.
Under the 1907 Hague Regulations, to qualify as belligerents, militias and corps of volunteers not forming part of the regular armed forces were subject to the conditions set out above. Only in situations of a levée en masse, in which civilians spontaneously take up arms to resist invading troops, was there no requirement that some distinctive sign be displayed, but such fight-ers still have to carry arms openly and respect the laws and customs of war when organizing resistance. 53 The waging of war by other private persons has remained outlawed: persons not forming part of the regular or irregular armed forces do not qualify as combatants, are not prisoners of war if captured, and can be punished for their mere participation in hostilities.
Convention relative to the Treatment of Prisoners of War
The Third Geneva Convention of 1949 deals in principle not with armies, but with the specific category of prisoners of war and their treatment and conditions of detention. It applies, however, the same underlying concept as the Hague Regulations; it did not change the substance thereof, but altered the wording in its Article 4(A) which determines who is a prisoner of war. 54 Members of the armed forces (sub-paragraph 1) were separated from members of militias and voluntary corps that are not part of the armed forces (sub-paragraph 2). The four above-mentioned criteria were spelt out only with regard to the latter category as necessary elements to be considered as prisoners of war when falling into the hands of the enemy.
The 1949 POW Convention is complementary to Section I, Chapter II of the 1907 Hague Regulations, 55 which implies that the foregoing Chapter I of those Regulations on belligerency remains unaffected and that non-combatant members of the armed forces also enjoy POW status in the event of capture. As in the Hague Regulations, "[m]embers of the armed forces" in the sense of Article 4 of the Third Geneva Convention therefore also embraces noncombatant members of the armed forces. 56 Another reading could possibly exclude the growing number of members of the armed forces not directly participating in hostilities from the status of prisoner of war. The Convention grants specific non-combatant POW status only to medical personnel and chaplains. Thus, a civilian who is incorporated into the armed forces becomes a member of the military and a combatant in a legal sense, whether or not he or she actually participates in combat or is armed and uniformed. Members of regular armed forces who profess allegiance to a government or an authority not recognized by the adverse party include the same categories of persons. 58 The only distinguishing feature of such armed forces is simply the fact that these otherwise regular members of the armed forces are not or no longer operating under the direct authority of a government recognized by the adversary. 59 The provision is reinforced by the established rule in general international law, and specifically in the rules on State responsibility, that the de facto government or authority is liable for acts committed by its organs.
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The early drafters of the 1899 and 1907 Hague Conventions and Regulations, but also the drafters of the 1949 Geneva Conventions, considered that regular armed forces implicitly have all those characteristics, thereby also meeting the criteria pertaining to identification, and that there was consequently no need to specify those requirements for the said forces.
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This does not necessarily mean that the individual members do not qualify as prisoners of war if they do not fulfil them. States Parties are expected to take the requisite steps to give effect to these implied elements and specifically ensure that the members of their armed forces distinguish themselves from the civilian population, usually by wearing a military uniform.
The case is different for irregular forces. By definition their fighters are not members of the regular armed forces. Contrary to persons taking part in a levée en masse, "irregular combatants" -partisans, saboteurs or franc-tireurs as they were called in earlier times -are not entitled to participate in hostilities 62 unless they have acquired belligerent status under the 1907 Hague Regulations 63 and/or enjoy POW status under the Third Geneva Convention. 64 Under both bodies of law, irregular forces have to fulfil the four criteria of command structure, identification, carrying arms openly and conducting operations in accordance with the laws and customs of war, and they must fight on behalf of a party to an international armed conflict. In fact, they have to be as equal as possible to regular armed forces to enable their members to enjoy rights as prisoners of war.
In particular, the element of identification may be lacking, as it conflicts with the possible military strategy of irregular forces of blending in with the civilian population. In occupied territories, resistance fighters with distinctive signs recognizable at a distance or military uniforms, if available, would risk almost certain discovery, killing or capture. 65 It is nevertheless the risk an irregular fighter has to take if he wants to qualify as a prisoner of war if captured. Contrary to regular forces, in the case of irregular forces the four elements are not implied but are an explicit conditio sine qua non for prisoner-of-war status.
Additional Protocol I of 1977
Article 43 of 1977 Additional Protocol I to the Geneva Conventions defines armed forces of a party to a conflict as consisting "of organized armed forces, groups and units which are under a command responsible to that Party for the conduct of its subordinates (…). Such armed forces shall be subject to an internal disciplinary system which, inter alia, shall enforce compliance with the rules of international law applicable in armed conflict."The Protocol provides that all "members of the armed forces are combatants". 66 Only medical personnel and chaplains are still considered non-combatants. The Protocol thereby definitively abolishes the general distinction between combatant and non-combatant members of armed forces, which has become more and more obsolete in present-day warfare. In modern armies, only a minority of members of the armed forces carry out direct combat functions, but they rely heavily on other members responsible for backing them up. 67 Additional Protocol I provides a generic definition of armed forces, which was lacking until its adoption. Every single criterion describing the army seventy years ago has been further adapted to new interpretations made necessary by the developments in warfare. The new definition also allows liberation fighters within the meaning of Article 1(4) to be included in the definition of armed forces. Most strikingly, the element of identification (the distinctive sign) is entirely lacking in the new definition. Despite this shift, the definition was unanimously adopted during the Diplomatic Conference leading to the adoption of the Additional Protocols.
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Military uniform and prisoner-of-war status "Members of the armed forces of a Party to the conflict, as well as members of militias or volunteers forming part of such armed forces", "who have fallen into the power of the enemy" are prisoners of war (Third Geneva Convention, Article 4A(1)). 69 Several authors emphasize that members of the armed forces do not need to fulfil more specific criteria than that of membership of the armed forces to be granted prisoner-of-war status if captured. 70 Others affirm that despite the wording, a captured combatant has to fulfil every individual criterion indicated in Article 4(A)(2) of the said Convention in order to qualify as a prisoner of war, as only those elements describe properly a member of the armed forces.
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Members of regular armed forces are prisoners of war Like other treaties, the Geneva Conventions must be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its objective and purpose. 72 Neither the 1907 Hague Regulations nor the Third Geneva Convention explicitly stipulate that a member of regular armed forces has to fulfil the four criteria in order to be a prisoner of war in the event of capture. On the contrary, the four criteria, including wearing a uniform or at least a distinctive sign, are mentioned only for irregular forces and not for regular ones. The 1949 Geneva Conventions endorse this literal reading by separating the two categories into two subparagraphs.
The legal history of Article 4 (A) of the Third Geneva Convention shows clearly that only irregular forces must fulfil the four criteria in order to qualify as prisoners of war, and that the two categories were separated deliberately. Early on, the Rapporteur of the Special Committee dealing with the question of definition of prisoners of war specified that only militias and volunteers not forming part of the regular armed forces should be subject to the four criteria, and that the division into two separate subparagraphs dealing with this question was done "[in] order to avoid any possibility of misunderstanding". 73 A proposal by a working committee created to deal with the crucial provision on prisoner-of-war status, which again took over the wording of the 1907 Hague Regulations, was rejected, 74 the separation was reintroduced and was approved without discussion or any changes in the plenary session.
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In addition to the ordinary reading of Article 4 (A)(1), the travaux prépara-toires show, therefore, that the regular members of armed forces, including members of militia and volunteer corps forming part of them, do not have to formally fulfil the four criteria to qualify as prisoners of war.
Captured members of regular forces automatically have prisoner-of-war status because of their link with their de jure or de facto government and the armed forces to which they belong. That status reflects the relationship between the State as a subject of international law, the armed forces as organs of the State and the members of the armed forces as combatants. The very spirit of the Third Geneva Convention is contingent on this relationship which entails that members of the armed forces of a State engaged in an international armed conflict are lawfully participating in hostilities and must not be punished for their mere participation in the conflict. It is up to the State to determine who is a member of those forces, but it can be reasonably presumed that regular forces usually fulfil the implied criteria for armed forces. Irregular forces cannot, however, be so easily expected to be more or less equivalent to regular forces. Partisans, franc-tireurs or resistance fighters are entitled to POW status only if they formally fulfil conditions that resemble those implied for regular forces. The requirement that members of irregular forces must fulfil the said criteria in order to obtain prisoner-of-war status is thus fraught with meaning. A differentiated approach between regular and irregular forces, as in Article 4(A), accounts for this difference and it makes sense that only members of irregular forces are required to fulfil the four criteria.
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A literal, historical and teleological reading of Article 4(A) thus shows that all captured members of regular armed forces automatically have prisoner-of-war status. The decisive criterion for entitlement to prisoner-ofwar status is solely membership in regular armed forces. Only non-integrated militias or volunteers would therefore have to undergo what some have termed the "legal test for prisoner-of-war status" 77 in order to establish that they were operating in accordance with the four above-mentioned conditions. 7 76 6 In the Swarska case however, an Israeli military court ruled that even regular soldiers of the Egyptian army operating under orders from their commander could not benefit from POW status, since they wore civilian clothes while carrying out their mission. The court observed that it would be quite illogical to regard the duty to wear a uniform (in the sense of a distinctive sign) as imposed only on the quasi-military units referred to in GC III, Article 4(A)(2), and not on soldiers of regular armed forces. The court concluded that the defendants were to be prosecuted as saboteurs. Collective status determination? Along the same lines, it would be a misinterpretation of the Third Geneva Convention if States parties were collectively and systematically to question its applicability to regular enemy armed forces engaged in an international armed conflict, by asking whether the adversary's armed forces as a whole do not fulfil a particular criterion and calling for their members not to qualify as prisoners of war if captured. In the heated environment of war, every party to a conflict usually accuses the enemy of not conducting its operations in conformity with the laws and customs of war and being responsible for gross and systematic violations. It might also be argued that enemy soldiers do not wear uniforms or even a "fixed distinctive sign recognizable at a distance". This is not the place to establish whether the Taliban soldiers failed to wear uniforms or other distinctive signs recognizable at a distance and whether they did or did not distinguish themselves from the civilian population. 81 Suffice it to say that in practical terms the distinction between the Taliban forces and civilian Afghans does not seem to have been a general problem for the players engaged in the military confrontation between the United States and Afghanistan, 82 even though the problem did arise occasionally and certainly more and more frequently after the dissolution of the Taliban forces. On the other hand, the Taliban forces certainly were not standard armed forces and did not wear clothing that resembled traditional military uniforms.
83 From a standpoint of humanitarian law, and for the sake of the civilian population, it is the overall requirement of distinction between military and civilian which is important, and not a rather formal element that can, however, greatly facilitate the distinction.
In the Second World War of 1939-1945, there was no precedent for a general refusal of prisoner-of-war status for members of the armies which failed as a collective unit to comply with one of the four criteria, in particular the obligation to conduct operations in conformity with the laws and customs of war. Even Nazi Germany did not refuse POW status to members of armed forces on such grounds, 84 nor were German soldiers denied prisonerof-war status because of military orders contrary in many respects to the law of war. Practice after the Second World War furthermore shows that such an interpretation, in particular that soldiers should be deprived of prisoner-ofwar status for allegedly having committed war crimes, was vehemently opposed, including by the United States. 85 The latter country in particular was rather generous in extending POW status to members of non-State entities even if they did not necessarily fulfil all the criteria of Article 4 (A)(2).
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Resurgence of the belligerency concept? The concept of belligerency was developed during the nineteenth century to bring the law of war into operation in internal wars that were equivalent in intensity, scale and duration to regular international wars. 87 With the growing reliance on objective criteria in contemporary humanitarian law 88 and the unwillingness to take the politically loaded decision of recognition of belligerency, this instrument is now almost obsolete.
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In inter-State armed conflicts, the equality between warring parties was supposed to exist between the opposing States and their respective armed forces. The members of the armed forces were likewise supposed to be on an equal footing and not to be punished for their mere participation in hostilities. In basing arguments to deny prisoner-of-war status to a whole group of fighters of regular armed forces on a single and rather formal element, there is the obvious danger that States would be tempted to deny belligerent status to their adversaries because of the nature or origin of the conflict or even cultural differences.
The failure of a combatant to distinguish him or herself from the civilian population
Normally, a captured member of the armed forces is a prisoner of war and is entitled to the protection of the Third Geneva Convention. The automatic granting of prisoner-of-war status to captured members of regular armed forces does not imply that in the present law of armed conflict the dis-tinctive sign recognizable at distance and its most representative form, the military uniform, are not relevant. On the contrary, to protect the civilian population as much as possible from the effects of war, combatants must distinguish themselves from the civilian population.
"A fundamental premise of the Geneva Conventions has been that to earn the right to protection as military fighters, soldiers must distinguish themselves from civilians by wearing uniforms and carrying their weapons openly (…). Fighters, who attempt to take advantage of civilians by hiding among them in civilian dress, with their weapons out of view, lose their claim to be treated as soldiers. The law thus attempts to encourage fighters to avoid placing civilians in unconscionable jeopardy."
90
As we have seen in the State practice, a considerable number of States firmly hold on to the traditional requirement of wearing a uniform, even though it is often accompanied by qualifying adjectives. In the light of this practice, it would be difficult to affirm that soldiers are not obliged to wear a distinctive sign in military operations in addition to carrying their arms openly. On the other hand, it would be contrary to the current practice if overly stringent conditions were to be attached to this criterion of identification solely by uniforms or distinctive signs. Only an examination on a case-by-case basis, taking into account all circumstances, makes it possible to assess whether the principle of distinction between combatants and civilian population was upheld in a particular situation or not.
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It is an open question whether or not a member of the regular armed forces who falls into the power of an adverse party while failing to meet the requirement of distinction does forfeit his right to be a prisoner of war. Such a forfeiting of the status is not explicitly mentioned in the 1907 Hague Regulations nor in the Third Geneva Convention. Additional Protocol I foresees the forfeiting for spies 92 and in particular in Article 44(4) 93 if combatants fail to meet the requirement of distinction. However, the specific rule in Protocol I is related to an exceptional situation and the purpose of this provision is to accommodate combatants in situations of warfare in occupied territories and in conflicts described in Article 1(4) of the Protocol. 94 The provision comes close to Article 4(A)(2) of the Third Geneva Convention insofar as members of irregular forces do not qualify as prisoners of war if they fail to distinguish themselves from the civilian population and in particular do not fulfil the requirement of wearing a distinctive sign and of carrying weapons openly mentioned in this disposition.
But State practice 95 and jurisprudence 96 indicate clearly that combatants who do not distinguish themselves from the civilian population while engaged in an attack or in a military operation prior to an attack shall forfeit their rights as prisoners of war. During the First and Second World Wars, armed persons who were captured not wearing uniforms, were often executed on the spot as they were not considered to be combatants, but outlaws. 97 The system of the Third Geneva Convention and the Additional Protocol I which foresees a status determination by a competent tribunal if there is doubt as to his or her prisoner of war status 98 , seems to reinforce the position that there is a possibility for the forfeiting of prisoner-of-war status when a combatant fails to distinguish himself.
The failure of a combatant to distinguish himself from the civilian population is certainly a breach of the law of war, but may even constitute perfidy. 99 In particular, the wearing of civilian clothes as a disguise to kill, wound or capture the enemy is considered perfidious.
100 Acts of perfidy may moreover be punished as war crimes.
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A member of the armed forces who falls into the power of an adverse party while engaged in espionage does as well not have the right to the status of prisoner of war and may be treated as a spy. 102 Contrary to perfidy, the resorting to this method of combat is not prohibited and the gathering of information in uniform is not considered as espionage. A captured member of the armed forces engaged in espionage is not protected by the Third Geneva Convention, but as any other spy, who is not member of the armed forces, he is a civilian protected by the Fourth Geneva Convention.
Military uniform and humanitarian law in non-international armed conflicts
The element of distinction between combatants and civilians is a valid requirement in non-international armed conflicts as well. While combatants in international armed conflicts are defined as members of armed forces, persons taking a direct part in an internal armed conflict are often also called "combatants". Here, this designation is a generic term. Such fighters are thus not defined by it in terms of lawful participation in hostilities, but of direct participation in hostilities of a non-international character. As in international armed conflicts, civilians lose their protection when and for such time as they take direct part in hostilities, and may then be the object of an attack.
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Armed forces and even dissident armed forces 104 may wear uniforms or distinctive signs in civil wars. The lawfulness of wearing this element of identification is governed by national law, as is the question of direct participation in hostilities. Conversely, non-State parties to a non-international armed conflict are not allowed to wear military uniforms according to national law, which restricts their use. Under international humanitarian law, however, nothing prevents dissident armed forces or other organized armed groups from wearing such a distinctive sign, although they are not obliged to do so. For instance, a Report on the Practice of Indonesia based on interviews with senior army officers states:
"There is no national regulation for the implementation of the distinction principle in non-international armed conflict. However, in certain insurgencies during the 1950's and the 1960's, Indonesian armed forces used uniforms as one of the criteria to distinguish between rebels and civilians (…). Though the uniforms used by some rebels did not resemble the military uniform, for example, the rebels used no insignia or other emblems, their differing colour was the main criterion by which the military was able to distinguish them from civilians."
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But even non-State entities and individuals engaged in non-international armed conflicts are obliged to observe the rules on the conduct of hostilities and notably to uphold the principle of distinction in their operations.
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All standards that must be respected are included in the prohibition of indiscriminate attacks, the requirement of proportionality and of the precautions to be taken in attacks. In particular, in order to protect the civilian population and civilian objects, the latter requirement of precautions against the effects of attacks can only be met by fighters visibly distinguishing themselves from the civilian population. 
Conclusion
From its origins, the military uniform which came into general use with the appearance of large national armies in the 17th century had the primary function of identification. The belonging to a particular armed force distinguished the soldiers from their enemies and the military uniform had and has other welcomed functions such as promoting obedience, comradeship and a display of strength. International humanitarian law introduced to this identification element another dimension, namely the cardinal principle of distinction between combatants and civilians. Combatants when engaged in military operations have to distinguish themselves from the civilian population to protect them from the effects of hostilities and to restrict warfare to military objectives. The general use of military uniforms on the battlefield doubtless helps to achieve this overall goal. There is however no general obligation for soldiers to wear uniform. The fact that wearing of military uniforms is potentially able to reduce the dangers for the civilian population during war and even if the practice of wearing uniforms is expected and is commonly followed, it is not a prerequisite for the definition of armed forces. States are under the obligation to implement the principle of distinction, but the uniform is not the only and sufficient means to do so. Armies sometimes, at least in exceptional circumstances and especially in covert operations, do not always wear uniforms when engaged in military operations.
The wording, legal history and the teleological interpretation of the Third Geneva Convention shows, furthermore, that members of regular armed forces -as opposed to irregular armed forces -are combatants owing to their affiliation with a party to an international armed conflict and do not have to fulfil specific constitutive criteria -including a distinctive sign and in particular the wearing of a military uniform -to qualify as prisoners of war in case of capture. At the same time, it is a misinterpretation of the Geneva Conventions to deny prisoner-of-war status to all captured combatants belonging to the regular armed forces of a State on the sole basis that they failed to wear a uniform. However, individual members of regular armed forces can possibly violate the requirement of distinction from the civilian population when not wearing a uniform -and especially in case of perfidy -and can forfeit their status as prisoners of war. For the sake of the protection of the civilian population, the military uniform can and should play an important part in meeting the requirement of distinction.
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